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'cf 314"1<>1cbc1\ <ITT 'WI ~ tJm Name & Address of the Appellant / Respondent

M/s. Chokshi Organics Pvt Ltd.,
Ahmedabad

0

al{ a,fr za 3rat srr 3riits rprd aar & it a za am? #R uenfenfa fa 4a; ·;m 3r@rat at
374ta ar garterml wgd m aar ?t

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

'l'fT'«1 mcITT'< <ITT~lffUT~
Revision application to Government of India :

(1) ta snra yen sf@rm, 1994 c#t tTRT 3RITI ~ ~ 111:! l'flT-f<'1T * .rR B ~ tTRT cn'r ~-tTRT * ~ll.P-l ~* 3iwfa- TRfaTUT ~ 3mR~. 'l'fT'«1 m<ITT'<, fa +iaca, lua Rqm, a)ft if5ca, fat cl'ti:r +a,imi, { fact
: 110001 <ITT c#t ufRt~ I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) zufe mra c#t IRmar ii ura hat gr aran Rh rusrTr znr arr alazu fh# querTT a qr?
~B 11@" "R \i'ITff ~ l=JTTf B. m f0Rt a7urn zn vs # are <IB" fa,ft areal i za [ft aver m 11@" c#t WclRIT *
<ITTR ~ "ITTI
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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(a) ma a are fa#t rz a gar i Ruff q zn Ta [4ffv i sq#tr zc aa +a 3TT4
zrca a Re # mu# i naare fa@ zig, urqr Raffa er

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India. ·

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3iRa area #tqr zyc # :rr@R a fg uit szql Re mrt 6t n{ & st ha are uit za arr v
frf,:p, c5 ~ ~. 3rcfrc;r c5 &RT LiTffif cIT ~ 1:Jx <TT~ if fcrro° 3ffi<:r:I (~.2) 1998 m{f 109 &RT
frrpm~ ~ 5T I

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) #tu sara zreo (r4ta) Pura68), 2oo1 c5 frf,:p, 9 c5 3Td1TTf Fc!Plfcft;c qua ian zv--s ht ufii i,
1WRf 31mr a f mer ha fgit a crPr ma ft# Te-arr?gr qi 3r#ta 3lmf #l a1-t ufii +rer
Rra area fan urat a1Re; I Ur# arr aa <. hr garftf a 3iifa Ir 3sz ii ReffRa #tqr
a trqd rel rz-6 arcana al fa fl sift aft

0
(d)

(2)

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

Rf@era n4ea # er ui vicar« za a ala qa zu smaa a zt at sq1 2o0/- #6h quat h61 uTg
3jh usi via+aav ala a snar zit 1 ooo; - at #ta qua 1 Grg1

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

0

#tar gyc, a4la Una zyca vi vaa a7fa nafera ,fa 3r4ta
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~~~ 3ffi<:r:r, 1944 cITT m{f 35--#1/35-~ c5 3faT@:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a) aff qeaniaa a vidf@era ft ma #r zyca, auara zyen vi #aa 3@tar ma@raur 6
fa@ts 9)fear ae aia i. 3. 31N. cfl. g. { Rec#l it vi

---3---



The appeal to the Appellate Tribunal ,shall be filed i.n quadruplicate in form EA-3 as
prescribed under Rule 6 bft~Gentral Excise(f111?Peal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zuf za 3era{ qa an2ii at ratst a at rt p 3jag # fgt al yrari sqja
in Fcn-m utar alRk; a a ha gg ft fa fut rat cnm x{ m cf;~~~~ ~
znrznf@rant at ya 3@a zu 4tra at va 3la fut uar &

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each .

0

0

(4)

(5)

(6)

1rzarcrzu zyc 3rf@rm 1g7o zrn vi)f@rt at~-1 a sif fetfRa fhg 3IR dd 3mr4ea zTer arr?gr zqenfonf fufu qTf@rant arr i r@ta #t va uR u .6.so ha at 1nru ye
fez cm st afey1

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

~ 3m~ ,w:rc;rr cpl" rir aa ar frrwrr cBl" 3ITT ~ &TR~ Fcn-m i:rlTill % \Jll° xfrTT ~.
ala qryea ga vara 3r4l#tu nruf@raw (al4ff@f@er) frr<:r:r, 1982 if ~ % I

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

# zyca, #ta sqla zyea vi hara r4#tr nrznf@raw (fre), # uf or#ht ma
a{car ziia (Demand) izcr C::S (Penalty) cpl 10% ua arm al 3fear! &1zrif#, 3rf@ruam Ta5 1o. " "
~~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994) .

~~~wcf> 31ft 00 cRa 3iaiia,nf ITT-TT"~ cfi'r "J'.fT"dr"(Dutv Demanded) -~ "

(i) (Section) isD hzafefifrWW;
(ii) fc;tm~~~cfi'rWW;
(iii) cad 2fez frat aGr 6 aazr 2zr uf@.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

arr 3mar a ,f 3r4hr uf@aw amag szi grcas 3rrar gre# zI ci'Us faaRa zt at zi fa z arc# hy, 1 .:, .:, .:,

10% :lrJ@laf 'C!'t 3ITT' ~~ q'O's RJq1faa "tn" ~ q'O's ~ 10% :lrJ@laf 'C!'t c:f?r ~~ ~1~~0.:-~-,,:...
.:, .:, ~"\'" -.i.,\$5 1 NEF?,, -J;~-~_..,,

0ca
In view of above, an appeal against this order shall lie before the Tripi@l1;fal o~}p$'.yni~_r1J:9f

10% of the duty demanded where duty or duty and penalty are in au#i egije%here
penalty alone IS m dispute." :,/c, ,~:,;.-} r;.': ..

\·, es"ea° .
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ORDER-IN-APPEAL

MIs. Choksi Organics Private Limited [a 100% EOU], 320/1, Phase-II, GIDC,

Vatwa, Ahmedabad 382 445 (for short - 'appellant') has filed this appeal against OIO No.

MP/43/DC/2015-16 dated 30.03.2016, passed by the Deputy Commissioner, Central

Excise, Division, III, Ahmedabad-I Commissionerate.

2. Briefly stated, the facts are that· based on a CERA objection, a show cause

notice dated 14.08.2015, was issued to the appellant, alleging that they had cleared

waste/scrap in DTA and discharged duty in terms of Sr. No. 3 of notification No. 23/2003

CE dated 31.3.2003, despite procuring inputs from DTA against advance license. The

notice therefore, demanded differential duty in terms of Sr. No. 2 of the notification, ibid,
along with interest and further proposed penalty, on the appellant. The notice also

proposed confiscation of the disputed goods. The adjudicating authority vide his impugned

OIO dated 30.3.2016, confirmed the demand along with interest and also imposed penalty

on the appellant. Since the goods were not available, no redemption fine was imposed.

0

3. Feeling aggrieved, the appellant has filed this appeal on the following grounds:

• the adjudicating authority has erred in holding that goods procured under advance
authorization is to be treated at par with import in terms of para 8.3 of FTP - because
the said para only deals with benefits for deemed exports;

• there is no suppression of any fact with an intent to evade payment ofduty;
• that notification No. 23/2003 is applicable to goods which are produced or

manufactured by I 00% EOU; that in the present case the scrap was of PP jumbo bags
which were cleared on payment of duty as waste and scrap;

• as per para 4(c) of notification No. 52/2003, clearance of used packing materials
unsuitable for repeated use shall be without payment of duty; appellants are not
required to pay any duty as it is not the case of the department that the said bags were

enablefes O.
., t mt even I customs duty is payable by the appellants, only 50% of BCD was payable

while computing the differential duty; that the entire amount of BCD has been
considered/demanded;

• Circular no. 721 dated 6.6.2003, no-where stipulates that the circular is applicable for
OTA unit only and therefore the findings of the adjudicating authority in this regard
are without any basis;

• ~he issue being of interpretation of admissibility of CENVAT credit, no penalty is
11nposable.

4. Personal hearing was granted on 20.12.2016. Shri N.K.Tiwari, Consultant,

appeared on behalf of the appellant and reiterated the grounds of appeal.

authorization. The differential duty is on account of the fact that the appela dis±arged

duty under Sr. No. 3 of notification No. 23/2003-CE dated 31.3.2003, instead of Sr. No. 2

of the said notification.

--,'sn' to°

5. Ihave gone through the facts of the case, the appellant's groufidsf4pp2ala
submissions made adoring he course of personal hearing. The pr»a}'#sf #%$aka.#
in this appeal is whether the appellant is liable to pay differentialtaut} nee%}Si
clearance of waste and scrap generated on the goods procured from pj«"pg' / (}· - u un er.avance
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6. The findings of the adjudicating
differential duty stands confirmed, is as under:

.A
authority in his impugned OIO where

• the good procured under advance authorization from OTA by an 100% EOU is to be
treated at par with import, in terms of para 8.3 of FTP; that payment of duty on
clearance of waste and scrap should have been as if the goods are imported;

• the notice has rightly invoked the extended period; that though the appellant mentioned
the clearance of waste and scrap in the returns, it was never informed that the raw
materials in respect of this scrap was generated out of supplies received against
advance license

• that Board's circular no. 721/37/2003-Cx dated 6.6.2003 is applicable on in case of
DTA units;

• that the appellant short paid the duty of Rs. 32,814/- for the period from August 2010
to April 2015, which is to be recovered invoking the extended period.

7. Before dwelling on to the issue, I would like to reproduce relevant extracts of

two notifications:
notification No. 22/2003-Central Excise dated 31.3.2003:

0
8. Without prejudice to. any other provision contained in this notification, the said officer may, subject
to such conditions and limitation as he may deem fit to impose under the circumstances of the case for
the proper safeguard of the revenue interest and also subject to such permission of the Development
Commissioner or the Board ofApproval or the Inter Ministerial Standing Committee as the case may
be, where it is exclusively required under Export and Import Policy, allow the user industry to clear
any of goods for being taken outside the premises of such user industry to any other place in India, as
the case may be, in accordance with the Export and Import Policy 
(i) such clearance ofcapital goods...............··
(ii) such clearance of used packing material such as cardboard boxes, polyethylene bags of a kind
unsuitable for repeated use maybe allowed without payment ofany excise duty;

This notification grants exemption from duties of excise in respect of goods brought into an
EOU for manufacturing/production, etc..

notification No. 52/2003-Customs dated 31.3.2003

0

4. Without prejudice to any other provision contained in this notification, the said officer may, subject to such
conditions and limitations as he may deem fit to impose under the circumstances of the case for the proper safeguard of
revenue interest and also subject to such permission of the Development Commissioner, wherever it is specially required
under the Export and Import Policy, allow the unit to clear any of the said goods for being taken outside the unit, to any
other place in India in accordance with the Export and Import Policy:

Provided that 
(a). such clearance of capital goods, .

Explanation.
(b) such clearance of goods (including empty cones. bobbins. containers. suitable for repeated use) other than

those specified in clause (a) may be allowed on payment of duty on the value at the time of import and at
rates in force on the date of payment of such duty;

8.

This notification grants exemption from duties of customs when imported into India fby an
EOU for manufacture of articles for export.

The relevant extracts of Board's circular no. 721/37/2003-Cx dated 6.6.2003, is

reproduced below, for ease of reference:

3. Accordingly, it is clarified that no duty shall be payable and no reversal of credit is also warranted
on waste package/containers used for packing inputs. on which credit has been taken. when cleared from the
factory ofthe manufacturer availing Modvat/Cenvat credit. Consequently, Circular No. 470/36/99-CX, dated 19
7-99 may be treated as withdrawn. Pending cases ifany, may be decided accordingly.

~--_
o. As rsas so, te tension i ate» war mama 6 sf%4$%jf%.gj
notice dated I4.8 .20 I 5, state as follows: "Invoice No. and date undf,f, ,Jf''c~;'§c~\\;;~
waste/scrap are cleared (scrap ofpp jumbo bag". Hence. it is clear di the sera inj;

• tZ<r • • •'¾-. ~~ ~~------ ' ·;s~~ '..
··~<...•:~·
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respect of which differential duty is demanded, is of PP jumbo bag. This scrap is not

generated out of any production or manufacture, carried out by the appellant [an 100%

EOU]. Hence. the applicability of notification No. 23/2003-C.E., dated 31-3-2003, under

which the present demand for differential duty is made, is ruled out. Further, a combined

reading of notification no. 22/2003-Central Excise and 52/2003-Customs, supra, clearly

shows that any clearance of packing materials is exempted from both excise duty and

customs duty despite the fact that the goods have been imported/procured without payment

of duty. I agree with the appellant's contention that they are not liable to pay duty in

respect of scrap of PP jumbo bags, more so in view of the fact that the department has

nowhere contended that the same was capable of repeated use.

10. In view of the foregoing it is held that the appellant is not is·liable to pay

differential duty in respect of clearance of waste and scrap generated on the goods procured

from DTA under advance authorization. Hence, the appeal is allowed and the impugned 0
010 dated 30.3.2016, is set aside.

11. 34hara r za#ta& 3r4la ar f@qzrt 3ta at# fau sar &l
11. The appeal filed by the appellant stands disposed of in above terms.

Date:2212/2016

Attested

(Vinod~
Superintendent (Appeal-I)
Central Excise, Ahmedabad

BY RPAD.
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copy to:- ]& 4i +
1. The Chief Commissioner of Central Excise,uses. ft &2 $%
2. The Principal Commissioner of Central Excise, Ahmedabad-I "?
3. The Additional Commissioner (System), Central Excise, Ahmedabadf
4. The Deputy/Assistant Commissioner, Central Excise, Division-III, Ahmedabad-I
VS. Guard file.
6. P.A

0

To,
Mis. Choksi Organics Private Limited [100% EOU],
320/1, Phase-II,
GIDC, Vatwa,
Ahmedabad 382 445


